
Yearbook of International Humanitarian Law 

Volume 24 

Editor-in-Chief 

Heike Krieger, Department of Law/Public Law, Free University of Berlin, Berlin, 
Germany 

Series Editors 

Pablo Kalmanovitz, International Studies Division, Centro de Investigación y 
Docencia Económicas (CIDE), Mexico City, Mexico 

Eliav Lieblich, Buchmann Faculty of Law, Tel Aviv University, Tel Aviv, Israel 

Rebecca Mignot-Mahdavi, Manchester International Law Centre, The University 
of Manchester, School of Law, Manchester, UK



The Yearbook of International Humanitarian Law is a leading annual publication 
devoted to the study of international humanitarian law. It provides a truly international 
forum for high-quality, peer-reviewed academic articles focusing on this crucial 
branch of international law. Distinguished by contemporary relevance, the Yearbook 
of International Humanitarian Law bridges the gap between theory and practice and 
serves as a useful reference tool for scholars, practitioners, military personnel, civil 
servants, diplomats, human rights workers and students.



Heike Krieger · Pablo Kalmanovitz · 
Eliav Lieblich · Rebecca Mignot-Mahdavi 
Editors 

Yearbook of International 
Humanitarian Law, Volume 
24 (2021) 
Cultures of International Humanitarian Law



Editors 
Heike Krieger 
Department of Law/Public Law 
Free University of Berlin 
Berlin, Germany 

Eliav Lieblich 
Buchmann Faculty of Law 
Tel Aviv University 
Tel Aviv, Israel 

Pablo Kalmanovitz 
International Studies Division 
Centro de Investigación y Docencia 
Económicas (CIDE) 
Mexico City, Mexico 

Rebecca Mignot-Mahdavi 
Manchester International Law Centre 
The University of Manchester, 
School of Law 
Manchester, UK 

The views expressed in this Yearbook are not necessarily those of the members of the Editorial 
Board, the Board of Advisors to the Editorial Board, the Board of Recommendation and/or 
those institutions they represent, including the T.M.C. Asser Instituut and t.m.c. asser press. 

ISSN 1389-1359 ISSN 1574-096X (electronic) 
Yearbook of International Humanitarian Law 
ISBN 978-94-6265-558-4 ISBN 978-94-6265-559-1 (eBook) 
https://doi.org/10.1007/978-94-6265-559-1 

Published by t.m.c. asser press, The Hague, The Netherlands www.asserpress.nl 
Produced and distributed for t.m.c. asser press by Springer-Verlag Berlin Heidelberg 

© T.M.C. ASSER PRESS and the authors 2023 
No part of this work may be reproduced, stored in a retrieval system, or transmitted in any form or by 
any means, electronic, mechanical, photocopying, microfilming, recording or otherwise, without written 
permission from the Publisher, with the exception of any material supplied specifically for the purpose of 
being entered and executed on a computer system, for exclusive use by the purchaser of the work. 
The use of general descriptive names, registered names, trademarks, service marks, etc. in this publication 
does not imply, even in the absence of a specific statement, that such names are exempt from the relevant 
protective laws and regulations and therefore free for general use. 

Cover art: Art Furnace via Shutterstock (https://www.shutterstock.com/image-illustration/artistic-sketch-
draw-backdrop-material-abstract-1448614754). 

This t.m.c. asser press imprint is published by the registered company Springer-Verlag GmbH, DE, 
part of Springer Nature. 
The registered company address is: Heidelberger Platz 3, 14197 Berlin, Germany

https://doi.org/10.1007/978-94-6265-559-1
http://www.asserpress.nl
https://www.shutterstock.com/image-illustration/artistic-sketch-draw-backdrop-material-abstract-1448614754
https://www.shutterstock.com/image-illustration/artistic-sketch-draw-backdrop-material-abstract-1448614754


Editorial Board 

General Editors 

Prof. Heike Krieger (Editor-in-Chief), Free University of Berlin 
Prof. Pablo Kalmanovitz (Editor), Centro de Investigación y Docencia Económicas (CIDE), Mexico City 

Prof. Eliav Lieblich (Editor), Tel Aviv University 

Managing Editor 

Dr. Rebecca Mignot-Mahdavi, The University of Manchester, School of Law 

Editorial Assistants 

Nathan O’Regan, T.M.C. Asser Instituut, The Hague 
Catherine Gregoire, T.M.C. Asser Instituut, The Hague 

Board of Advisors to the Editorial Board 

Dr. Louise Arimatsu, LSE Centre for Women, Peace and Security, London School of Economics 
Dr. William Boothby, Geneva Centre for Security Policy 

Prof. Geoffrey Corn, South Texas College of Law 
Dr. Cordula Droege, International Committee of the Red Cross 

BGen. Prof. Paul Ducheine, Netherlands Defence Academy/University of Amsterdam 
Prof. Wolff Heintschel von Heinegg, Europa Universität Viadrina, Frankfurt (Oder) 

Prof. Dr. Jann K. Kleffner LL.M., Swedish Defence University 
Prof. Nils Melzer, University of Glasgow/Geneva Academy of International Humanitarian Law and Human Rights 

Prof. Héctor Olasolo, University of El Rosario, Colombia/The Hague University of Applied Sciences 
Dr. Christophe Paulussen, T.M.C. Asser Instituut, The Hague 

Jelena Pejic, International Committee of the Red Cross 
Dr. Kinga Tibori-Szabó, Kosovo Specialist Chambers 

BGen Kenneth W. Watkin (Ret’d)/Former Judge Advocate General, Canada 
Prof. Gentian Zyberi, Norwegian Centre for Human Rights 

Dr. Hanne Cuyckens, Leiden University College 

Board of Recommendation 

HRH Princess Margriet of the Netherlands, Honorary President of the Netherlands Red Cross 
Prof. Tim McCormack, University of Tasmania/Special Adviser on International Humanitarian 

Law to the Prosecutor of the International Criminal Court 
Prof. em. George Aldrich, University of Leiden 

Prof. Horst Fischer, University of Leiden 
Dr. Dieter Fleck, Honorary President of the International Society for Military Law and the Law of War 

H. E. Judge Christopher Greenwood, Magdalene College, University of Cambridge 
H. E. Judge Theodor Meron, International Residual Mechanism for Criminal Tribunals 

H. E. Judge Fausto Pocar, International Court of Justice 
Prof. Michael N. Schmitt, University of Reading 

Guest Reviewers 

Prof. Paola Andrea Acosta Alvarado, Faculty of Law, Externado University of Colombia 
Dr. Nelson Camilo Sánchez León, School of Law, University of Virginia 

Dr. René Provost, Faculty of Law, McGill University 
Dr. Anicée Van Engeland, Cranfield University 

Dr. Jean d’Aspremont, School of Law, Sciences Po/Manchester International Law Centre, University of Manchester 
Dr. Giovanni Mantilla, Department of Politics and International Studies (POLIS), University of Cambridge 

Dr. Julie Fraser, Montaigne Centre for Rule of Law and Administration of Justice, Utrecht University/Netherlands Institute of 
Human Rights (SIM) 

Dr. Lena Salaymeh, Oxford School of Global and Area Studies, University of Oxford 
Dr. Alejandro Rodiles Bretón, Department of Law, ITAM University



Editorial 

The Yearbook of International Humanitarian Law (IHL) has always strived to be at 
the forefront of the debate of pressing doctrinal questions of IHL and will continue 
to do so in the future. However, in this volume, we have decided to take a step back 
and reflect on the broader theoretical issues that inform the practice and thinking 
about the field. Nowadays, practitioners and scholars of IHL cannot overlook the 
fact that different interpretive communities approach questions of IHL from differing 
perspectives. This is not the case only in IHL. Rather, it has been recognized more 
broadly as a general feature of contemporary international law.1 Indeed, academic 
debates about “universalism versus particularism” have dominated much of the crit-
ical scholarship in international law over the past two decades, but they remain 
relatively underexplored in the field of IHL. This volume of the YIHL is therefore 
dedicated to investigating IHL’s universalist claims from different perspectives and 
regarding different areas of law. 

Our call for papers encouraged authors to identify diverging “cultures” and 
epistemic and interpretive communities—academic or institutional—that shape the 
concrete practices associated with IHL. However, we intentionally left open the term 
“cultures of IHL” in order to let authors signify it in their proposals. Authors were 
invited to use the concept of culture to deconstruct and take a critical distance from 
the production, interpretation, and application of IHL, but those keen on challenging 
the idea that IHL needs critical deconstruction were also invited to argue their case. 

The volume contains four chapters dedicated to the subject of cultures of IHL. 
Alonso Gurmendi Dunkelberg draws on historical archives to investigate the prac-

tice of the laws of war in nineteenth-century Latin America, specifically in the context 
of the 1879 War of the Pacific between Chile and the Peruvian–Bolivian Alliance. 
He looks at arguments made before the Chilean Mixed Commissions, which were 
created in order to adjudicate claims for damages caused by Chile during the War. 
Gurmendi Dunkelberg’s central claim is that it is possible to find in the proceedings 
of the Mixed Commission—and, more generally, in regional public opinion—more 
restrictive views on jus in bello than those registered in Lieber’s Code, which was

1 See, e.g., Roberts A (2017), Is International Law International? Oxford University Press, Oxford. 
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already well known in Latin America and beyond at the time of the War. Gurmendi 
Dunkelberg argues that these restrictive views on jus in bello were linked to wider 
regional beliefs about the primary importance of settling international disputes peace-
fully, rather than by regulating and humanizing the use of force during hostilities. 
Gurmendi Dunkelberg conjectures that these beliefs, which are apparent in the Mixed 
Commissions reports, can go some way in explaining Latin America’s relative histor-
ical disengagement from the negotiations of the Geneva instruments in the twentieth 
century. They certainly show that, while formally separated in law, the doctrine and 
practice of jus in bello and jus ad bellum have deep cultural and political connec-
tions, which may be reflected in regional attitudes toward the substantive content and 
relation between the legal doctrines of jus in bello and jus ad bellum. 

Rotem Giladi turns to historical narratives of IHL within the professional commu-
nity of IHL practitioners, particularly “official histories” offered by the ICRC, as 
opposed to accounts by professional historians, of which there has been an impor-
tant surge over the past decade. Using a wide array of archival sources to reconstruct 
the “collective memory” of the community of IHL practitioners, Giladi identifies 
two prominent macro-narratives that underpin widely circulated historical narra-
tives: one about the progressive humanization of war and the other about timeless 
and universal truths relative to human protection and duties of restraint in war. While 
seemingly inconsistent, Giladi argues, these two narratives in fact serve common 
purposes within the professional project of humanizing war through law. They both 
contribute in giving legitimacy and practical orientation to the project, in particular 
by articulating common professional myths of origin, canons of texts, and histor-
ical authoritative figures. Giladi provocatively argues that these narratives share the 
specific purpose of postponing the fulfillment of the humanitarian promise, and as 
such are ways of coping with the perennial insufficiency of professional efforts to 
protect in war through law. Along these lines, he identifies and delineates several 
specific functions that the two narratives can have for IHL practice. Among these 
functions, he includes the constitution of a cult, that is, the elicitation of reverence for 
texts and painstakingly refined legal analysis of problems, instruments, and commen-
taries, which may be characteristic of IHL but stand in sharp contrast to the utterly 
destructive and coarse practices of war. 

Juana Inés Acosta-López and Ana Idárraga look at the case of hostage-taking by 
members of the FARC guerrillas during Colombia’s decades-long civil war. A central 
element in the 2016 peace accords between the Colombian government and FARC 
leaders was the creation of a “special jurisdiction for peace” (Justicia Especial para 
la Paz or JEP (its Spanish acronym)) which would select and investigate a number of 
representative “macro-cases” in which alleged perpetrators of international crimes 
and gross human rights violations are to be held accountable under a special regime 
of criminal law and procedure. The authors look specifically at Case 001 before the 
special tribunal, in which FARC high- and mid-level commanders are being charged 
for the war crime of hostage-taking. 

The authors use Case 001 as a medium to reflect on the contested legal question 
of whether non-state armed groups can, under some circumstances, lawfully detain 
members of state forces under IHL, which is at the heart of the case. Partly drawing
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on the specifics of the Colombian case, the authors helpfully distinguish three legal 
dimensions of detention by non-state groups and propose legal criteria for each— 
the legality of retention of members of state forces, the conditions of captivity, and 
the obligation to liberate. Significantly for the theme of IHL cultures, they draw on 
testimony by FARC commanders before the JEP in which attempts were made to 
justify—from their views as combatants and their own understandings of IHL—the 
practice of taking Colombian soldiers and policemen as equivalent to the taking of 
prisoners of war by state forces. The authors partially endorse this claim on technical 
legal grounds—although with restrictions which the FARC appear far from having 
observed—and defend a wider recognition of the legality of limited detention powers 
in non-state armed groups under IHL. 

Rebecca Sutton shifts her gaze to the ways in which IHL functions in the hands 
of different actors, specifically by focusing on the beliefs and practices of frontline 
humanitarian negotiators, who formally operate under IHL, but interact on the ground 
with armed groups which may have little sympathy or receptivity to legal argument. 
Based on fieldwork in the Central African Republic and Southeast Asia, she strikingly 
finds that humanitarian practitioners often keep the law to themselves when nego-
tiating with armed groups. This is partly due to the emotional and political effects 
that bringing up IHL may have in such contexts. In her analysis, Sutton employs 
the theoretical outlook of law and emotions, exploring how both law and emotions 
feature in humanitarian negotiations. As she shows, there are many limitations in 
adopting a legalistic stance during negotiations, inter alia because of legal indeter-
minacy, and since it is unclear whether the law itself is up for negotiation. Sutton 
suggests therefore to give more attention to the positive role played by emotions, 
which are ever-present—and cannot be avoided—during humanitarian negotiations 
with armed groups. 

For Volume 24, we have, for the first time, included a “Focus Section.” This 
new section of the YIHL will zoom in on thematic subjects that are specifically 
related to the year covered by the volume. This year, the volume features a book 
symposium on Samuel Moyn’s Humane: How the United States Abandoned Peace 
and Reinvented War (2021). Moyn’s general argument is that in recent decades there 
has been a shift of focus in US public discourse, whereby the “humanization” of war 
through increasingly restrictive interpretations of IHL has been emphasized, and 
broader discussions of the justification for American wars have been sidelined. For 
our symposium, we invited Craig Jones and Nisha Shah as well as Doreen Lustig to 
reflect on themes from Moyn’s book. 

Jones and Shah argue that the concept of “humanity” in war is broader and more 
complicated than suggested by Moyn. They argue that attempts to legitimize wars 
through humanization can be found already in the nineteenth century, and further-
more, that in the late twentieth century “humanity” did not only figure as relating 
to the means of war, but was also constructed as its end. This leads them to ques-
tion whether humanity as a concept has any room within the discussion and critique 
of war. On the other hand, Lustig chooses to focus on Moyn’s discussion of peace 
movements, which advocated for the prevention of wars, and in her view figure in his 
analysis primarily as precursors to the contemporary attempts to humanize war itself.
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As Lustig demonstrates, the vision of these nineteenth century peace movements was 
wider, as they served not only as important precursors to the current regime of IHL, 
but offered an alternative, grassroots vision for the greater project of international 
law. 

Samuel Moyn then offers a brief response to these engagements. In response to 
Jones and Shah, he emphasizes the differences between the earlier gestures to human-
ization, to which Jones and Shah allude, and the current process of humanization 
which he views as much more substantial. He also argues that although humanity 
indeed became an end for many contemporary wars, most of the discourse regarding 
the humanization of war took place in the context of defensive wars—which shows 
that the process of humanization of IHL is broader than supporting humanity as the 
end of war. In response to Lustig, Moyn concedes the importance of directing more 
attention to the peace movements and agrees with much of Lustig’s analysis, but high-
lights that peace movements had their own racialized and elite politics, and suggests 
that many of the peace movements’ achievements can be dated to the twentieth, 
rather than the nineteenth century. 

Lastly, as usual, Volume 24 includes a Year in Review section, compiled by the 
T.M.C. Asser Institute’s James Patrick Sexton, Florent Beurret and Nathan O’Regan. 
It assesses potential situations of armed conflict that took place in 2021, including 
their classification; it offers a summary of relevant proceedings and developments 
relating to the prosecution of war crimes; and an overview of developments in the 
IHL-related fields of arms control and disarmament. 

We are grateful to the authors for their contributions and hope that the volume 
offers an engaging, helpful, and thought-provoking read, at least as much as it was 
for us editors during our work. 

Mexico City, Mexico 
Berlin, Germany 
Tel Aviv, Israel 
July 2022 

Pablo Kalmanovitz 
Heike Krieger 
Eliav Lieblich
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